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The Editor’s Page
The final issue in Volume 19 contains an array of interesting ar-

ticles. The topics range from issues pervasive in labor and employment
law, such as hostile working environments and the enforceability of
arbitration agreements, to less common, yet equally engaging issues,
including the limits of First Amendment protections afforded public
sector employees, the challenges to plaintiffs’ attorneys as they gather
evidence from the employees of adverse corporate parties, and the use
of federal RICO laws to clean up union corruption. I hope you enjoy
this issue.

Steven M. Warshawsky, the author of the first article in this issue,
addresses an apparent discrepancy in the treatment of arbitration
agreements by federal courts. These courts strictly enforce provisions
in employment contracts and agreements requiring prospective em-
ployees to waive their statutory rights to file suit against their employer
for discrimination in favor of binding arbitration. However, the same
courts fail to enforce provisions requiring the employee to exhaust other
dispute resolution processes prior to bringing a cause of action for the
discrimination. The article provides an excellent summary of Gilmer v.
Interstate/Johnson Lane Corporation, 500 U.S. 20 (1991), and the sub-
sequent federal decisions from which this controversy arises.

William A. Herbert has compiled a survey of case law relating to
the protections provided by the First Amendment in the context of pub-
lic sector employment. The article touches on the availability of, and
the limitations on, protected speech, expressive conduct, association,
and the right to petition the government.

Ellen J. Messing and James S. Weliky write about the complicated
legal ethics issue of contact between a plaintiff’s attorney and the em-
ployee of an adverse corporate party for the purposes of gathering evi-
dence from the employee in civil litigation in light of MODEL RULES OF

PROFESSIONAL CONDUCT RULE 4.2. The article analyzes this contro-
versy by comparing the varying approaches among jurisdictions—from
those allowing for greater access to employee of adverse corporate par-
ties to those strictly limiting such access.

Jerome R. Watson and Richard W. Warren analyze the challenges
both plaintiffs’ and defendants’ attorneys face in racially hostile work
environment litigation. The article describes some of the offensive evi-
dence involved in these cases and the hurdles attorneys must clear in
order to either present, or suppress, such evidence.

James B. Jacobs, Eileen M. Cunningham, and Kimberly Friday
look at the history of the federal government’s use of the Racketeer
Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961–68 (2000
& Supp. I 2001) (RICO), to eliminate corruption in labor unions.
Through interviews with the trustees and the U.S. Department of
Justice officials involved, the article evaluates the success and failure
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of the application of RICO suits to address union corruption over the
past twenty years.

This last year has been quite an interesting one in the areas of
labor and employment law. Having spent last summer in Los Angeles,
I followed with great interest the grocery store workers strike that be-
gan shortly after I returned to school in the fall. The parties just re-
cently reached a solution despite the fact that the union was fighting
a losing battle against employers that have consolidated nationally.1

One grocery chain is now closing several stores for reasons allegedly
unrelated to the strike.2 On a much lighter note, as a resident of Co-
lumbus, I was sad to see Maurice Clarett leave the Ohio State Buckeyes
given his talent on the field, but not his off-the-field antics. However,
the labor law implications of his challenge to the National Football
League’s (NFL) draft eligibility rules are very interesting and will not
end with Judge Scheindlin’s decision.3 There is certainly more to come!

Acknowledgments
As with everything in my life, I first and foremost thank my par-

ents, Bruce and Kay, for their love and support during the past three
years. I am also sincerely grateful for the hard work of Articles Editors
Mary King and Scott Wells. They made my job significantly easier and
I wish them both all the best. Thank you as well to the associate editors
whose hard work at the initial form and accuracy stages is the true
backbone of this journal. Finally, I want to thank Professor Rabin for
giving me this opportunity and for all his guidance during law school.

More Thanks
As the reader can tell from the heft of this issue, it required a great

deal of editorial work. In fact, over the course of the academic year, we
had a number of articles that challenged our research and verification
skills. Our superb editor in chief, Jeff Philp, handled these tasks with
skill, calm, and aplomb. I thank Jeff and his talented articles editors,
Mary King and Scott Wells, and the entire senior staff for their invalu-
able help. I wish them luck in their careers.

Robert J. Rabin
Editor

1. See Michael Hiltzik, Lengthy Strike Shows Evolution of Union Hasn’t Kept Up
with Rise of Grocery Giants, L.A. TIMES, Jan. 22, 2004, at C1.

2. See Ronald D. White, 15 Southland Ralphs Markets to Be Closed, L.A. TIMES,
Mar. 18, 2004, at C2.

3. Clarett v. National Football League, 03 Civ. 7441 (SAS), 2004 U.S. Dist. LEXIS
1396, 174 L.R.R.M. (BNA) 2239 (S.D.N.Y. Feb. 5, 2004), stay denied, 2004 U.S. Dist.
LEXIS 1768, 174 L.R.R.M. (BNA) 2304 (S.D.N.Y. Feb. 11, 2004). On May 24, 2004, the
U.S. Court of Appeals for the Second Circuit reversed and vacated Judge Scheindlin’s
decision, thus keeping Clarett and other prospective draftees out of the NFL draft. Clarett
v. National Football League, 2004 U.S. App. LEXIS 10171 (2d Cir. May 24, 2004). Clarett
plans to appeal to the U.S. Supreme Court. See Rob Oller, Clarett Handed Setback from
Appeal Court, COLUMBUS DISPATCH, May 25, 2004, at 1C.
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Gilmer, the Contractual
Exhaustion Doctrine, and
Federal Statutory Employment
Discrimination Claims

Steven M. Warshawsky*

I. Introduction
There is an anomaly in the law governing the resolution of federal

statutory employment discrimination claims pursuant to alternative
dispute resolution (ADR) clauses found in individual employment
agreements.1 In the decade since the Supreme Court issued its land-
mark decision in Gilmer v. Interstate/Johnson Lane Corporation,2 fed-
eral courts have routinely enforced mandatory arbitration clauses
found in individual employment agreements, even where the result is
to bar employees from bringing statutory discrimination claims in
court. Thus, if an employee whose employment contract contains a
mandatory arbitration clause files a discrimination suit in court, and
the employer moves to dismiss the suit and compel arbitration, the
employer’s motion likely will be granted.3

In sharp contrast, federal courts have refused to enforce private
contractual provisions that require employees to participate in some
form of nonbinding ADR prior to—but not in lieu of—filing a discrim-
ination suit in court. For example, some employers maintain internal
grievance procedures that individual employees are contractually

*Mr. Warshawsky is an attorney with the law firm of Paul, Hastings, Janofsky &
Walker LLP, located in New York City. He specializes in employment discrimination lit-
igation. The views and opinions expressed in this article are solely those of the author.

1. By “federal statutory employment discrimination claims,” I mean claims to en-
force an employee’s federally guaranteed rights against invidious discrimination, as
set forth, for example, in Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to
e–17 (1994 & Supp. 2003); the Age Discrimination in Employment Act, 29 U.S.C. §§ 621–
34 (1999 & Supp. 2003); and the Americans With Disabilities Act, 42 U.S.C. §§ 12101–
213 (1995 & Supp. 2003). By “alternative dispute resolution clauses,” I mean private
contractual provisions that require employees to pursue their employment-related com-
plaints in a nonjudicial forum (e.g., arbitration or mediation) prior to, or in lieu of, filing
a civil action in court. By “individual employment agreements,” I mean private employ-
ment contracts that are entered into by individual employees and governed by the com-
mon law of contract, as distinguished from collective bargaining agreements that are
entered into by unions and governed by federal labor law.

2. Gilmer v. Interstate/Johnson Lane Corporation, 500 U.S. 20 (1991); see Part II,
infra.

3. See Part III, infra.
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bound to pursue before instituting a civil action in court. Under the
current state of the law, however, if an employee at such a company
sues the company for discrimination without first utilizing the em-
ployer’s internal grievance process, and the employer moves to dismiss
the suit for failure to exhaust contractual remedies, the employer’s mo-
tion likely will be denied.4 In other words, federal courts will enforce
private contractual provisions that require employees to forfeit their
right to a judicial remedy for discrimination, but they will not enforce
provisions that require employees to pursue nonbinding ADR as a pre-
requisite to a discrimination suit.

The sharply divergent results in these two scenarios cannot be jus-
tified on grounds of law or policy. If federal statutory employment dis-
crimination claims may be subject to mandatory arbitration clauses
that waive an employee’s right to bring a civil action in court, as held
in Gilmer and its progeny, then such claims should also be subject to
mandatory grievance procedures and other forms of compulsory but
nonbinding ADR. The remainder of this article explores and defends
this thesis. The purpose of this article is not to add to the already vo-
luminous literature criticizing the Supreme Court’s decision in Gilmer.5

Rather, using Gilmer as a starting point, I argue that federal appellate
decisions that hold that the contractual exhaustion doctrine does not
apply to federal statutory employment discrimination claims are in-
compatible with the reasoning behind Gilmer and are wrongly decided.6

In Part II, I explain the facts and holding of Gilmer, focusing on
the legal and policy grounds for the Court’s decision. In Part III, I dis-
cuss subsequent federal appellate decisions that have broadly inter-

4. See Part IV, infra. The contractual exhaustion doctrine generally provides that
“an employee must exhaust his contractual remedies, or show that he was excused from
doing so, before filing suit against his employer.” Perkins v. Union Oil Co. of Calif., 841
F.2d 1129 (Table), 1998 WL 21179, at *3 (9th Cir. Mar. 3, 1988) (citation omitted). The
contractual exhaustion doctrine is discussed in Part IV, infra.

5. See, e.g., John D. Shea, An Empirical Study of Sexual Harassment/Discrimina-
tion Claims in the Post-Gilmer Securities Industry: Do Arbitrators’ Written Awards Permit
Sufficient Judicial Review to Ensure Compliance with Statutory Standards? 32 SUFFOLK
U. L. REV. 369 (1998); Donna Meredith Matthews, Employment Law after Gilmer: Com-
pulsory Arbitration of Statutory Antidiscrimination Rights, 18 BERKELEY J. EMP. & LAB.
L. 347 (1997); Pierre Levy, Comment, Gilmer Revisited: The Judicial Erosion of Employee
Statutory Rights, 26 N.M. L. REV. 455 (Summer 1996); Jenifer A. Magyar, Comment,
Statutory Civil Rights Claims in Arbitration: Analysis of Gilmer v. Interstate/Johnson
Lane Corp., 72 B.U. L. REV. 641 (May 1992); Christine Godsil Cooper, Where Are We Going
With Gilmer? Some Ruminations on the Arbitration of Discrimination Claims, 11 ST.
LOUIS U. PUB. L. REV. 203 (1992).

6. It is beyond the scope of this article to examine whether as a policy matter Con-
gress should overturn the Supreme Court’s decision in Gilmer and prohibit employers
and employees from entering into contracts that forfeit or otherwise limit the employees’
right to pursue their federal discrimination claims in court. As a practitioner of employ-
ment law, I must accept Gilmer as one of the main features of the legal landscape within
which I work. Instead, the focus of this article is on the quality and consistency of the
legal reasoning employed by the courts in distinguishing between mandatory arbitration
clauses and compulsory but nonbinding grievance procedures.
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Gilmer and Federal Statutory Employment Discrimination Claims 287

preted Gilmer to apply to all federal statutory employment discrimi-
nation claims, while at the same time establishing basic substantive
and procedural safeguards to protect employee rights in the arbitration
context. In Part IV, I discuss federal appellate decisions that hold that
federal statutory employment discrimination claims are not subject to
a contractual exhaustion requirement. In Part V, I present my analysis
of this dichotomy, arguing that the Supreme Court’s reasoning in Gil-
mer compels courts to give full effect to compulsory but nonbinding
ADR provisions found in individual employment agreements. I con-
clude in Part VI with a summary of the main points.

II. The Gilmer Decision
The issue in Gilmer was whether a claim under the federal Age

Discrimination in Employment Act (ADEA)7 “can be subjected to com-
pulsory arbitration pursuant to an arbitration agreement in a securi-
ties registration application.”8 The plaintiff, Robert Gilmer, was a fi-
nancial services manager for defendant Interstate/Johnson Lane
Corporation (Interstate).9 Gilmer was hired by Interstate in 1981.10

One of the requirements of his employment was that he register as a
securities broker with the New York Stock Exchange (NYSE).11 Gil-
mer’s four-page broker registration form provided, in pertinent part,
that Gilmer “agree[d] to arbitrate any dispute, claim or controversy
that may arise between [him] and [his] firm . . . that is required to be
arbitrated under the rules, constitutions or bylaws of the organizations
with which [he] register[ed].”12 NYSE Rule 347, in turn, provided that
“[a]ny controversy between a registered representative and any mem-
ber . . . arising out of the employment or termination of employment of
such registered representative . . . shall be settled by arbitration. . . .”13

Interstate terminated Gilmer’s employment in 1987, when Gilmer
was sixty-seven years old.14 His replacement was twenty-eight years
old.15 Gilmer filed a charge of age discrimination with the Equal Em-

7. 29 U.S.C. §§ 621–34.
8. Gilmer, 500 U.S. at 23. The factual summary that follows is taken from the

Court’s opinion in Gilmer, 500 U.S. at 23–24; the Brief for Petitioner in Gilmer, No. 90–
18, 1990 WL 514440, at *3–4 (Nov. 15, 1990); and the Brief for Respondent in Gilmer,
No. 90–18, 1990 WL 514441, at *1–2 (Dec. 19, 1990).

9. Interstate was a full-service investment banking and securities brokerage com-
pany based in Charlotte, North Carolina. It was a member of the New York Stock Ex-
change. In April 1999, Interstate merged with Wachovia Corporation. See Wachovia Com-
pletes Merger with Interstate/Johnson Lane, 1999 Former Wachovia Press Releases,
Apr. 1, 1999, available at http://www.wachovia.com/inside/page/0,,134_307_348_1271_
1279ˆ30,00.html (accessed Jan. 24, 2004).

10. Gilmer, 500 U.S. at 23.
11. Id.
12. Gilmer, Brief for Petitioner, 1990 WL 514440, at *3.
13. Gilmer, Brief for Respondent, 1990 WL 514441, at app. *1a.
14. Gilmer, Brief for Petitioner, 1990 WL 514440, at *4.
15. Id.

Copyright 2004 American Bar Association http://www.bnabooks.com/ababna/laborlawyer/19.3.pdf



288 19 THE LABOR LAWYER 285 (2004)

ployment Opportunity Commission (EEOC), and subsequently brought
suit in the U.S. District Court for the Western District of North Caro-
lina, alleging in a single count that he had been discharged in violation
of the ADEA.16 Interstate then moved, pursuant to the Federal Arbi-
tration Act (FAA),17 to compel arbitration of Gilmer’s claim based on
the arbitration agreement found in Gilmer’s broker registration form.18

The FAA establishes a federal law framework for enforcing written
arbitration agreements. The FAA provides that “[a] written provision
in any . . . contract evidencing a transaction involving commerce to set-
tle by arbitration a controversy thereafter arising out of such contract
or transaction . . . shall be valid, irrevocable, and enforceable, save
upon such grounds as exist at law or in equity for the revocation of any
contract.”19 Originally enacted in 1925, the purpose of the FAA was “to
reverse the longstanding judicial hostility to arbitration agreements
that had existed at English common law and had been adopted by
American courts, and to place arbitration agreements upon the same
footing as other contracts.”20 To accomplish this goal, the FAA grants
broad powers to federal district courts, authorizing them to stay judicial
proceedings and compel arbitration when an issue before a court is
subject to a written arbitration agreement.21 Coverage under the Act
reaches the full extent of Congress’s commerce power,22 and applies
equally to federal and state court proceedings.23

Despite the FAA’s “liberal federal policy favoring arbitration agree-
ments,”24 the district court in Gilmer denied Interstate’s motion to com-
pel arbitration of Gilmer’s ADEA claim. On appeal, the U.S. Court of
Appeals for the Fourth Circuit reversed.25 The Fourth Circuit began its

16. Gilmer, Brief for Respondent, 1990 WL 514441, at *1–2. The ADEA makes it
unlawful for employers “to fail or refuse to hire or to discharge any individual or otherwise
discriminate against any individual with respect to his compensation, terms, conditions,
or privileges of employment, because of such individual’s age.” 29 U.S.C. § 623(a). The
statute applies to individuals aged 40 and above. Id. § 631(a).

17. 9 U.S.C. §§ 1–307 (1999 & Supp. 2003).
18. Gilmer, 500 U.S. at 23–24.
19. 9 U.S.C. § 2.
20. Gilmer, 500 U.S. at 24 (citation omitted); see also Circuit City Stores, Inc. v.

Adams, 532 U.S. 105, 111 (2001). For scholarly commentary on the FAA, see, e.g., Gabriel
Herrmann, Note, Discovering Policy under the Federal Arbitration Act, 88 CORNELL L.
REV. 779 (Mar. 2003); Larry J. Pittman, The Federal Arbitration Act: The Supreme Court’s
Erroneous Statutory Interpretation, Stare Decisis, and a Proposal for Change, 53 ALA. L.
REV. 789 (Spring 2002); Stephen L. Hayford, The Federal Arbitration Act: Key to Stabi-
lizing and Strengthening the Law of Labor Arbitration, 21 BERKELEY J. EMP. & LAB. L.
521 (2000).

21. 9 U.S.C. §§ 3, 4. See Circuit City, 532 U.S. at 111; Gilmer, 500 U.S. at 25.
22. See Allied-Bruce Terminix Co. v. Dobson, 513 U.S. 265, 277 (1995) (discussed in

Circuit City, 532 U.S. at 112).
23. See Southland Corp. v. Keating, 465 U.S. 1, 16 (1984) (discussed in Circuit City,

532 U.S. at 122).
24. Gilmer, 500 U.S. at 25 (quoting Moses H. Cone Mem’l Hosp. v. Mercury Constr.

Corp., 460 U.S. 1, 24 (1983)).
25. Id. at 24.
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opinion by explaining that the FAA “mandates enforcement of arbitra-
tion agreements,” unless Congress “override[s] this mandate by indicat-
ing that it is precluding waiver of the judicial forum for the particular
statutory right at issue.”26 After examining the text, legislative history,
and underlying purposes of the ADEA, the Fourth Circuit concluded
that the statute “is devoid of any congressional statement of intent to
preclude waiver of the judicial forum.”27 Gilmer appealed the decision
to the Supreme Court, which granted certiorari to resolve a split among
the circuits regarding the arbitrability of ADEA claims.28 The Supreme
Court affirmed the Fourth Circuit’s decision.29

The Supreme Court’s analysis in Gilmer closely paralleled the
Fourth Circuit’s. Like the appellate court below, the Supreme Court
started with the proposition that “statutory claims may be the subject
of an arbitration agreement, enforceable pursuant to the FAA,”30 and
that “‘[h]aving made the bargain to arbitrate, the party should be held
to it unless Congress itself has evinced an intention to preclude waiver
of judicial remedies for the statutory rights at issue.’”31 The Court
placed the burden on Gilmer “to show that Congress intended to pre-
clude a waiver of a judicial forum for ADEA claims.”32

Gilmer asserted five major arguments in support of his position.
First, although Gilmer conceded that nothing in the text or legislative
history of the ADEA expressly prohibited arbitration,33 he argued that
compulsory arbitration of ADEA claims was improper because it “de-
prive[d] claimants of the judicial forum” provided in the statute.34 He
further argued that arbitration of ADEA claims would undermine
the broader social policies served by the statute.35 The Court rejected
both arguments.36 With respect to Gilmer’s first argument, the Court
emphasized that the statute not only did not preclude nonjudicial res-
olution of ADEA claims, but itself embodied a “flexible approach to
resolution of claims,”37 including “informal methods of conciliation, con-

26. Gilmer v. Interstate/Johnson Lane Corp., 895 F.2d 195, 197 (4th Cir. 1990), aff ’d,
500 U.S. 20 (1991).

27. Id. at 203.
28. Gilmer, 500 U.S. at 24. The U.S. Court of Appeals for the Third Circuit had

previously held that ADEA claims are not subject to arbitration under the FAA. See
Nicholson v. CPC Int’l Inc., 887 F.2d 221, 230 (3d Cir. 1989). The Fourth Circuit in Gilmer
expressly rejected the reasoning and holding of the Third Circuit’s decision. See 895 F.2d
at 202.

29. Gilmer, 500 U.S. at 23, 35.
30. Id. at 26.
31. Id. (citation omitted).
32. Id.
33. Id.
34. Id. at 29.
35. Id. at 27–28.
36. Id. at 27.
37. Id. at 29.

Gilmer and Federal Statutory Employment Discrimination Claims 289
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ference, and persuasion” by the EEOC.38 This demonstrated, said the
Court, that “out-of-court dispute resolution, such as arbitration, is con-
sistent with the statutory scheme established by Congress.”39 With
respect to Gilmer’s second argument, the Court denied “any inherent
inconsistency between [the ADEA’s] policies and enforcing agreements
to arbitrate age discrimination claims.”40 The issue was whether a
party’s substantive rights will be protected: “‘[S]o long as the prospec-
tive litigant effectively may vindicate [his or her] statutory cause of
action in the arbitral forum, the statute will continue to serve both its
remedial and deterrent functions.’”41

Gilmer’s third major argument was that the arbitration process
itself was inadequate to protect a claimant’s rights under the ADEA.42

Specifically, Gilmer argued that arbitration panels will be biased, that
the limited discovery available in arbitration will make proving dis-
crimination more difficult, that the use of arbitration will hamper the
public’s awareness of “employers’ discriminatory policies” and “stifl[e]”
the development of antidiscrimination law, and that arbitration will
not provide for “broad equitable relief and class actions.”43 The Court
flatly rejected “[s]uch generalized attacks on arbitration” as being “‘far
out of step with our current strong endorsement of the federal statutes
favoring this method of resolving disputes.’”44 Moreover, the Court
pointed out that the NYSE arbitration rules applicable to Gilmer’s
claim suffered from none of these shortcomings.45 The Court also
pointed out that judicial review of arbitration decisions was available
“‘to ensure that arbitrators comply with the requirements of the
statute.’”46

Gilmer’s fourth major argument was that, due to “unequal bar-
gaining power between employers and employees,” an employee might
be forced to enter into an arbitration agreement against his or her

38. Id. at 29 (citation omitted).
39. Id.
40. Id. at 27.
41. Id. at 28 (quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473

U.S. 614, 637 (1985)). Gilmer also argued that compulsory arbitration “will undermine
the role of the EEOC in enforcing the ADEA.” Id. The Court rejected this argument as
well, emphasizing that the EEOC “has independent authority to investigate age discrim-
ination.” Id. A decade later in Equal Employment Opportunity Comm’n v. Waffle House,
Inc., 534 U.S. 279 (2002), the Supreme Court held that a mandatory arbitration clause
entered into by an employee does not bar the EEOC from bringing an enforcement action
against the employer in court to recover “victim-specific” relief, including back pay, re-
instatement, and damages. Id. at 296.

42. Gilmer, 500 U.S. at 30.
43. Id. at 30–32; see also Gilmer, Brief for Petitioner, 1990 WL 514440, at *15–21.
44. Gilmer, 500 U.S. at 30 (quoting Rodriguez de Quijas v. Shearson/Am. Express,

Inc., 490 U.S. 477, 481 (1989)).
45. Gilmer, 500 U.S. at 32–33.
46. Id. at 32 n.4 (quoting Shearson/Am. Express, Inc. v. McMahon, 482 U.S. 220, 232

(1987)).
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wishes.47 As Gilmer put it in his brief to the Court: “a job applicant’s
very livelihood may depend on his agreeing to the arbitration clause,”
unlike a business “with the freedom to walk away from a bad bar-
gain.”48 The Court clearly was sensitive to this argument, reiterating
that “‘courts should remain attuned to well-supported claims that the
agreement to arbitrate resulted from the sort of fraud or overwhelming
economic power that would provide grounds for the revocation of any
contract.’”49 The Court emphasized, however, that “[m]ere inequality
in bargaining power . . . is not a sufficient reason to hold that arbitra-
tion agreements are never enforceable in the employment context.”50

Moreover, the Court found no evidence that Gilmer, himself “an expe-
rienced businessman, was coerced or defrauded into agreeing to the
arbitration clause in his registration application.”51

Finally, Gilmer “vigorously” argued that the Court’s previous de-
cision in Alexander v. Gardner–Denver Co.52 effectively foreclosed ar-
bitration of statutory employment discrimination claims.53 The issue
in Alexander was whether an employee who had arbitrated his dis-
charge pursuant to a collective bargaining agreement (CBA) was there-
after precluded from bringing suit under Title VII54 based on the same
factual occurrence.55 Both the district court and the court of appeals
below had answered the question in the affirmative.56 The Supreme
Court disagreed.57

The Supreme Court’s decision in Alexander turned on what it con-
sidered the “distinctly separate nature” of an employee’s contractual
rights under a CBA and his or her statutory rights under Title VII.58

“Both rights,” the Court explained, “have legally independent origins
and are equally available to the aggrieved employee.”59 Thus, the Court
held, pursuing arbitration under a CBA constitutes neither an election
of remedies nor a waiver of an employee’s cause of action under Title

47. Gilmer, 500 U.S. at 32–33.
48. Gilmer, Brief for Petitioner, 1990 WL 514440, at *10.
49. Gilmer, 500 U.S. at 33 (quoting Mitsubishi Motors Corp., 473 U.S. at 627); see

id. (explaining that under the FAA, written arbitration agreements are enforceable “save
upon such grounds as exist at law or in equity for the revocation of any contract”) (quoting
9 U.S.C. § 2).

50. Gilmer, 500 U.S. at 33.
51. Id.
52. 415 U.S. 36 (1974).
53. Gilmer, 500 U.S. at 33.
54. 42 U.S.C. § 2000e to e–17. Title VII makes it unlawful for employers “to fail or

refuse to hire or to discharge, any individual or otherwise to discriminate against any in-
dividual with respect to his compensation, terms, conditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or national origin.” Id. § 2000e–2(a).

55. Alexander, 415 U.S. at 38.
56. Id. at 44 n.4.
57. Id. at 44.
58. Id. at 50.
59. Id. at 52.
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VII.60 Moreover, since Title VII rights are conferred upon individual
employees unrelated to any collective activity, they “can form no part of
the collective-bargaining process”61 and “are not susceptible of prospec-
tive waiver” by unions.62 Consequently, under Alexander, a unionized
employee may “pursue fully both his remedy under the grievance-
arbitration clause of a collective-bargaining agreement and his cause
of action under Title VII.”63

Based on Alexander and its progeny,64 Gilmer argued that “[i]f
arbitration of employment discrimination and analogous claims under
a collective bargaining agreement is inappropriate, then arbitration of
such claims under the FAA is also inappropriate.”65 The Supreme
Court, however, considered Gilmer’s reliance on Alexander “mis-
placed.”66 According to the Court, there were “several important dis-
tinctions between the Gardner–Denver line of cases and [Gilmer’s
situation]”:

First, those cases did not involve the issue of the enforceability of an
agreement to arbitrate statutory claims. Rather, they involved the
quite different issue whether arbitration of contract-based claims pre-
cluded subsequent judicial resolution of statutory claims. Since the

60. Id. at 49–52.
61. Id. at 51.
62. Id. at 51–52. The Alexander Court also considered arbitration to be “a compar-

atively inappropriate forum for the final resolution of rights created by Title VII,” id. at
56, a position the Court subsequently rejected in Gilmer. See Gilmer, 500 U.S. at 30, 34
n.5.

63. Alexander, 415 U.S. at 59–60. This last conclusion has been considerably weak-
ened by the Supreme Court’s more recent decision in Wright v. Universal Mar. Serv. Corp.,
525 U.S. 70, 159 L.R.R.M. (BNA) 2769 (1998). In Wright, the issue was whether an em-
ployee could be required to arbitrate his disability discrimination claim under the Amer-
icans with Disabilities Act (ADA), 42 U.S.C. §§ 12101–213, based on a general arbitration
clause found in a collective bargaining agreement. Id. at 72. The Wright Court narrowly
interpreted Alexander to stand for the proposition that “the right to a federal judicial
forum is of sufficient importance to be protected against less-than-explicit union waiver
in a CBA.” Id. at 80. In doing so, the Court directly questioned the continuing vitality of
Alexander’s “seemingly absolute prohibition of union waiver of employees’ federal forum
rights.” Id. The Court then held that, on the facts of the case before it, the employee’s
ADA claim was not subject to mandatory arbitration because there had been no “clear
and unmistakable” waiver of the employee’s right to a judicial forum in the applicable
CBA. Id. at 81–82. For scholarly commentary on the Wright decisions, see, e.g., Leonard
D. Polletta, What’s Left After Wright? Do Employees Still Have Two Bites of the Apple?
DISP. RESOL. J. 48 (Nov. 1999); Daniel Roy, Mandatory Arbitration of Statutory Claims
in the Union Workplace After Wright v. Universal Maritime Service Corp., 74 IND. L. J.
1347 (Fall 1999); Jacob E. Tyler, Comment, Mandatory Arbitration of Discrimination
Claims Under Collective Bargaining Agreements: The Effect of Wright, 4 HARV. NEGOT.
L. REV. 253 (Spring 1999).

64. See McDonald v. West Branch, 466 U.S. 284, 292 n.11, 115 L.R.R.M. (BNA) 3646,
3649 (1984) (holding that a claimant under the Fair Labor Standards Act, 29 U.S.C.
§§ 201–19, was not barred by the unfavorable decision of an arbitrator); Barrentine v.
Arkansas-Best Freight Sys., Inc., 450 U.S. 728, 745 (1981) (holding that an arbitrator’s
decision on a § 1983 claim has no res judicata or collateral estoppel effect).

65. Gilmer, Brief for Petitioner, 1990 WL 514440, at *9.
66. Gilmer, 500 U.S. at 33.
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employees there had not agreed to arbitrate their statutory claims,
and the labor arbitrators were not authorized to resolve such claims,
the arbitration in those cases understandably was held not to pre-
clude subsequent statutory actions. Second, because the arbitration
in those cases occurred in the context of a collective-bargaining agree-
ment, the claimants there were represented by their unions in the
arbitration proceedings. An important concern therefore was the ten-
sion between collective representation and individual statutory
rights, a concern not applicable to the present case. Finally, those
cases were not decided under the FAA, which, as discussed above,
reflects a “liberal federal policy favoring arbitration agreements.”67

Based on these considerations, the Court concluded that Alexander pro-
vided “no basis for refusing to enforce Gilmer’s agreement to arbitrate
his ADEA claim.”68 The Court then held that “Gilmer has not met his
burden of showing that Congress, in enacting the ADEA, intended to
preclude arbitration of claims under that Act.”69

One major issue left unresolved in Gilmer was whether section 1
of the FAA excludes employment contracts from compulsory arbitration
under the Act. Section 1 of the FAA provides that “nothing herein con-
tained shall apply to contracts of employment of seamen, railroad em-
ployees, or any other class of workers engaged in foreign or interstate
commerce.”70 Based on this provision, the dissenting Justices in Gil-
mer71 took the position that “arbitration clauses contained in employ-
ment agreements are specifically exempt from coverage of the FAA, and
for that reason respondent Interstate/Johnson Lane Corporation can-
not, pursuant to the FAA, compel petitioner to submit his claims arising
under the [ADEA] to binding arbitration.”72

The Gilmer majority expressly avoided reaching this question,
however, on the grounds that the arbitration clause at issue in Gilmer
was found in Gilmer’s broker registration form, not his employment
contract.73 The dissent rejected the majority’s hairsplitting on this
point, “see[ing] no reason to limit this exclusion from coverage to ar-

67. Id. at 35 (quoting Mitsubishi Motors Corp., 473 U.S. at 625).
68. Gilmer, 500 U.S. at 35. The Fourth Circuit below had similarly rejected Gilmer’s

Alexander argument. See 895 F.2d at 201–02. Circuit Judge Widener dissented from the
decision. He disagreed that “there is any distinction of significance” between Alexander
and Gilmer. Id. at 203 (Widener, J., dissenting). In his view, “[s]ince Alexander holds that
a collective bargaining agreement to arbitrate does not displace the federal courts of their
jurisdiction in a Title VII case, a private agreement to arbitrate should not be held to
displace the federal courts of their jurisdiction under the ADEA.” Id. at 204. What Judge
Widener overlooked, however, was that Gilmer had personally agreed to arbitrate “any
controversy . . . arising out of [his] employment”; Alexander had not.

69. Gilmer, 500 U.S. at 35.
70. 9 U.S.C. § 1.
71. Justice Stevens, joined by Justice Marshall, dissented from the Court’s decision.

See 500 U.S. at 36–43 (Stevens, J., dissenting).
72. Gilmer, 500 U.S. at 36 (Stevens, J., dissenting). The dissent also asserted, with

little analysis, that “compulsory arbitration conflicts with the congressional purpose an-
imating the ADEA.” Id. at 41.

73. Id. at 25 n.2.

Gilmer and Federal Statutory Employment Discrimination Claims 293

Copyright 2004 American Bar Association http://www.bnabooks.com/ababna/laborlawyer/19.3.pdf



294 19 THE LABOR LAWYER 285 (2004)

bitration clauses contained in agreements entitled ‘Contract of Em-
ployment.’”74 Nevertheless, the majority held that “§ 1’s exclusionary
clause does not apply to Gilmer’s arbitration agreement,” and preserved
“for another day” the question of the scope of the § 1 exclusion.75 This
question was conclusively answered by the Court a decade later in Cir-
cuit City Stores, Inc. v. Adams,76 in which a sharply divided Court held
that the section 1 exclusion only applies to transportation workers, and
does not preclude enforcement of arbitration clauses found in ordinary
employment contracts.77

III. Post-Gilmer Case Law Interpreting Mandatory
Arbitration Clauses
In Gilmer, the Supreme Court held that an employee could be

required to arbitrate his federal age discrimination claim brought
under the ADEA based on a mandatory arbitration clause found
in his broker registration form.78 In the decade following Gilmer,
this holding has been extended by the federal appellate courts to
federal discrimination claims brought under Title VII,79 42 U.S.C.
section 1981,80 the Americans with Disabilities Act,81 the Rehabil-

74. Id. at 40.
75. Id. at 25 n.2.
76. 532 U.S. 105 (2001).
77. Id. at 109, 119. The Court’s opinion in Circuit City was delivered by Justice

Kennedy, who was joined by Chief Justice Rehnquist and Justices O’Connor, Scalia, and
Thomas. Justice Stevens filed a dissenting opinion, joined by Justices Ginsberg, Breyer,
and Souter (in part). See id. at 124–33. Justice Souter also filed a dissenting opinion,
joined by Justices Ginsberg and Breyer. See id. at 133–40. Despite the contentious nature
of the debate within the Court on this issue, the Court’s narrow interpretation of the § 1
exclusion had previously been adopted by every circuit court of appeals, except the Ninth
Circuit. See id. at 109, 111 (citing cases). For scholarly commentary on the Circuit City
decision, see, e.g., Dennis R. Nolan, Employment Arbitration After Circuit City, 41 BRAN-
DEIS L. J. 853 (Summer 2002); Ellis B. Murov & Beverly A. Aloisio, Arbitration of Em-
ployment Disputes before and after Circuit City, 17 LAB. LAW. 327 (Fall 2001).

78. Gilmer, 500 U.S. at 23.
79. 42 U.S.C. §§ 2000e to e–17. See, e.g., Alford v. Dean Witter Reynolds, Inc., 939

F.2d 229 (5th Cir. 1991); Willis v. Dean Witter Reynolds, Inc., 948 F.2d 305 (6th Cir. 1991);
Mago v. Shearson Lehman Hutton Inc., 956 F.2d 932 (9th Cir. 1992); Bender v. A.G.
Edwards & Sons, Inc., 971 F.2d 698 (11th Cir. 1992) (per curiam); Metz v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 39 F.3d 1482 (10th Cir. 1994); Austin v. Owens-Brockway
Glass Container, Inc., 78 F.3d 875 (4th Cir. 1996); Cole v. Burns Int’l Sec. Servs., 105 F.3d
1465 (D.C. Cir. 1997); Patterson v. Tenet Healthcare, Inc., 113 F.3d 832 (8th Cir. 1997);
Seus v. John Nuveen & Co., 146 F.3d 175 (3rd Cir. 1998); Koveleskie v. SBC Capital
Markets, Inc., 167 F.3d 361 (7th Cir. 1999); Rosenberg v. Merrill Lynch, Pierce, Fenner
& Smith, Inc., 170 F.3d 1 (1st Cir. 1999); Desiderio v. Nat’l Ass’n of Sec. Dealers, Inc., 191
F.3d 198 (2d Cir. 1999).

80. See, e.g., Johnson v. Circuit City Stores, Inc., 148 F.3d 373 (4th Cir. 1998); Win-
frey v. Bridgestone/Firestone, Inc., 205 F.3d 1349 (Table), 1999 WL 1295310 (8th Cir. Dec.
23, 1999).

81. 42 U.S.C. §§ 12101–213. See, e.g., Austin, 78 F.3d 875; Miller v. Pub. Storage
Mgmt., Inc., 121 F.3d 215 (5th Cir. 1997); Bercovitch v. Baldwin Sch., Inc., 133 F.3d 141
(1st Cir. 1998); McWilliams v. Logicon, Inc., 143 F.3d 573 (10th Cir. 1998).
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itation Act,82 the Equal Pay Act,83 and the Fair Labor Standards
Act.84 Indeed, it is now well-established that all federal laws pro-
hibiting workplace discrimination may be the subject of compulsory
arbitration agreements.85

Despite the multitude of statutes implicated by the Court’s deci-
sion in Gilmer, the debate over Gilmer’s reach centered on Title VII,
“probably the most important civil rights statute that Congress has
passed in the past fifty years.”86 Commentators opposed to the Court’s
ruling in Gilmer argued that there are fundamental differences be-
tween Title VII and the ADEA, such that Title VII claims should not
be subject to mandatory arbitration, even if ADEA claims are.87 First
and foremost, they argued that the rights protected by Title VII, prin-
cipally equal treatment based on race and sex, are more important than
the right protected by the ADEA, equal treatment based on age.88 Sec-
ond, they argued that the Supreme Court’s decision in Alexander pre-
viously established that “‘Congress intended federal courts to exercise
final responsibility for enforcement of Title VII; [and that] deferral
to arbitral decisions would be inconsistent with that goal.’”89 Third,
they argued that Title VII’s remedial structure shows that “Congress

82. 29 U.S.C. §§ 701–796 (1999 & Supp. 2003). See, e.g., Bercovitch, 133 F.3d 141.
83. 29 U.S.C. §§ 206–207, 215 (1998 & Supp. 2003). See, e.g., Koveleskie, 167 F.3d

361.
84. 29 U.S.C. §§ 201–221a. See, e.g., Floss v. Ryan’s Family Steak Houses, Inc., 211

F.3d 306 (6th Cir. 2000).
85. See, e.g., Circuit City Stores, Inc., 532 U.S. 105, 123 (“[t]he Court has been quite

specific in holding that arbitration agreements can be enforced under the FAA without
contravening the policies of congressional enactments giving employees specific protec-
tion against discrimination prohibited by federal law . . .”); Murray v. United Food and
Commercial Workers Int’l Union, 289 F.3d 297, 301 (4th Cir. 2002) (“[i]t is settled that
the provisions of the FAA, and its policy favoring the resolution of disputes through
arbitration, apply to employment agreements to arbitrate discrimination claims brought
pursuant to federal statutes . . .”); Borg-Warner Protective Servs. Corp. v. EEOC, 245
F.3d 831, 835 (D.C. Cir. 2001) (explaining that “Title VII and all other federal laws for-
bidding discrimination” may be subject to mandatory arbitration under the FAA).

86. Jack M. Beermann, The Unhappy History of Civil Rights Legislation, Fifty Years
Later, 34 CONN. L. REV. 981, 1022 (2002).

87. See, e.g., Cooper, supra note 5, at 224–26; Mark D. Klimek, Note, Discrimination
Claims under Title VII: Where Mandatory Arbitration Goes Too Far, 8 OHIO ST. J. ON
DISP. RESOL. 425, passim (1993); Heidi M. Hellekson, Note, Taking the “Alternative” Out
of the Dispute Resolution of Title VII Claims: The Implications of a Mandatory Enforce-
ment Scheme of Arbitration Agreements Arising Out of Employment Contracts, 70 N.D. L.
REV. 435, 453–56 (1994); Megan L. Dunphy, Comment, Mandatory Arbitration: Stripping
Securities Industry Employees of Their Civil Rights, 44 CATH. U. L. REV. 1169, 1204–07
(1995).

88. See Cooper, supra note 5, at 224 (“Congress intended to fight race and sex dis-
crimination more vigorously than age discrimination”); Klimek, supra note 87, at 438
(“rights relating to race and sex discrimination should be given a higher level of protection
than age discrimination claims”); Hellekson, supra note 87, at 455–56 (“‘age’ as a clas-
sification is notably different from those classifications, such as race and gender, which
Title VII protects”); Dunphy, supra note 87, at 1205 (“Congress viewed race and gender
discrimination as more egregious than age discrimination”).

89. Klimek, supra note 87, at 431 (quoting Alexander, 415 U.S. at 56)
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intended that a grievant have as many fora as possible for pursuing
his claim”90 and that “[t]his goal would clearly be frustrated by leaving
grievants with only one choice in arbitration.”91 And fourth, they ar-
gued that Title VII’s preservation of parallel state antidiscrimination
rights and procedures indicates that neither a Title VII action nor its
state counterpart can be waived by arbitration.92

While a few district courts were persuaded by these and similar
arguments,93 the federal appellate courts had no difficulty extending
Gilmer to Title VII.94 For example, in Alford v. Dean Witter Reynolds,
Inc.,95 decided shortly after Gilmer, the Fifth Circuit required arbitra-
tion of the plaintiff ’s Title VII claim, explaining that “[b]ecause both
the ADEA and Title VII are similar civil rights statutes, and both are
enforced by the EEOC, we have little trouble concluding that Title VII
claims can be subjected to compulsory arbitration. Any broad public
policy arguments against such a conclusion were necessarily rejected
by Gilmer.”96 The next circuit to rule on the issue was the Sixth Circuit
in Willis v. Dean Witter Reynolds, Inc.97 The Willis court rejected the
plaintiff ’s argument, based on Alexander, that Congress intended to
preclude mandatory arbitration of Title VII claims.98 The Willis court
explained that Gilmer limited Alexander’s scope “to circumstances in
which the agreement to arbitrate did not include a waiver of statutory
rights independent of the collective-bargaining agreement.”99 The
Ninth Circuit in Mago v. Shearson Lehman Hutton Inc.100 was equally
quick to reject the plaintiff ’s Alexander argument: “The Supreme
Court’s treatment of Alexander in Gilmer is dispositive here. . . . Al-
though Gilmer involved a claim under the [ADEA], rather than the
Title VII claim brought by Mago, both statutes are similar in their aims
and substantive provisions.”101 And the Eleventh Circuit, in Bender v.
A.G. Edwards & Sons, Inc.,102 agreed that “[a]lthough Gilmer involved

90. Id. at 436–37.
91. Klimek, supra note 87, at 429, 436–37.
92. See Cooper, supra note 5, at 225–26; Hellekson, supra note 87, at 454; Dunphy,

supra note 87, at 1205–6.
93. See, e.g., Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 995 F. Supp.

190 (D. Mass. 1998), aff ’d on different grounds, 170 F.3d 1 (1st Cir. 1999); Jacobsen v.
ITT Fin. Servs. Corp., 762 F. Supp. 752 (E.D. Tenn. 1991); Borenstein v. Tucker, 757 F.
Supp. 3 (D. Conn. 1991); Bierdeman v. Shearson Lehman Hutton, Inc., 744 F. Supp. 211
(N.D. Cal. 1990).

94. See supra note 79.
95. 939 F.2d 229 (5th Cir. 1991).
96. Id. at 230 (internal citations omitted).
97. 948 F.2d 305 (6th Cir. 1991).
98. Id. at 308.
99. Id. at 309.

100. 956 F.2d 932 (9th Cir. 1992).
101. Id. at 935.
102. 971 F.2d 698 (11th Cir. 1992).
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a claim under the [ADEA], its reasoning is dispositive of the agreement
to arbitrate Title VII claims before us.”103

Although the federal appellate courts have never seriously ques-
tioned the applicability of Gilmer’s holding to Title VII claims or to
claims based on other federal antidiscrimination statutes,104 this does
not mean that they have been deaf to concerns that employees are being
forced to give up their federal rights. In recent years, several circuit
courts have interpreted Gilmer to require basic substantive and pro-
cedural safeguards before mandatory arbitration clauses will be en-
forced. The leading case is the D.C. Circuit’s decision in Cole v. Burns
International Security Services.105

The issue in Cole was whether an employee could be required, as
a condition of employment, “to use arbitration in place of judicial fora
for the resolution of statutory claims.”106 The plaintiff in Cole worked
as a security guard at Union Station in Washington, D.C.107 In 1991,
Burns International Security Services (Burns) took over the contract
to provide security services at Union Station.108 To obtain employment
with Burns, all existing security personnel, including the plaintiff, were
required to sign a “Pre-Dispute Resolution Agreement.”109 This agree-
ment provided, in pertinent part, that in the event the employee filed
a lawsuit against Burns, “the Company, at its option, [may] require all
or part of the dispute to be arbitrated . . .”110 Coverage under the agree-
ment extended to “all matters directly or indirectly related to [the em-
ployee’s] recruitment, employment or termination of employment by
the Company; including . . . claims involving laws against discrimina-
tion. . . .”111 The agreement advised employees to seek legal advice
before signing the agreement, but warned: “YOU WILL NOT BE
OFFERED EMPLOYMENT UNTIL THIS FORM IS SIGNED AND
RETURNED BY YOU.”112

The plaintiff was fired by Burns in 1993.113 After filing charges with
the EEOC, the plaintiff brought suit against Burns in the U.S. District
Court for the District of Columbia, asserting claims for racial discrimi-

103. Id. at 700.
104. See supra notes 79–86. But see Duffield v. Robertson Stephens & Co., 144 F.3d

1182 (9th Cir. 1998) (holding that 1991 amendments to Title VII demonstrated Congress’
intent to preclude mandatory arbitration of statutory employment discrimination
claims), cert. denied, 525 U.S. 982 (1998), overruled by, Equal Employment Opportunity
Comm’n v. Luce, Forward, Hamilton & Scripps, 345 F.3d 742 (9th Cir. 2003).

105. 105 F.3d 1465 (D.C. Cir. 1997).
106. Id. at 1472. Cole, like Gilmer, involved “mandatory arbitration of individual

statutory claims outside of the context of collective bargaining.” Id. at 1467.
107. Id. at 1469.
108. Id.
109. Id.
110. Id.
111. Id.
112. Id.
113. Id.
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nation, retaliation, and harassment under Title VII, and intentional in-
fliction of emotional distress under state law.114 Pursuant to the pre-
dispute resolution agreement, Burns moved to dismiss the suit and
compel arbitration.115 In opposition, the plaintiff argued that the agree-
ment was an unenforceable contract of adhesion.116 The district court
disagreed and granted Burns’ motion.117 The plaintiff appealed.118

In an exhaustive and scholarly opinion written by Chief Judge
Harry T. Edwards, the D.C. Circuit in Cole examined the meaning and
“limits” of the Supreme Court’s decision in Gilmer,119 and articulated
a set of factors for determining when statutory employment discrimi-
nation claims may be subjected to compulsory arbitration.120 The court
began its analysis by emphasizing that Gilmer does not “mandat[e]
the enforcement of all mandatory agreements to arbitrate statutory
claims”; rather, Gilmer only “requir[es] the enforcement of arbitration
agreements that do not undermine the relevant statutory scheme.”121

Thus, despite Gilmer’s seemingly strong endorsement of mandatory
arbitration clauses, courts should not “blind[ly]” enforce such provi-
sions.122 On the contrary, to be valid under Gilmer, a mandatory arbi-
tration clause must (1) preserve “the substantive rights afforded by the
statute”123 and (2) provide the employee with an “effective” opportunity
to “vindicate [his or her] statutory cause of action in the arbitral fo-
rum.”124

Based on its reading of Gilmer and other relevant authority, the
D.C. Circuit then identified the features of a valid compulsory arbitra-
tion agreement: First, the agreement cannot require the employee to
waive his or her substantive rights, e.g., to be free from racial or gender
or age discrimination.125 Second, the agreement cannot require the em-
ployee to waive access to a neutral forum in which to enforce his or her

114. Id. at 1467, 1469–70.
115. Id. at 1470.
116. Id. A contract of adhesion is “[a] standard-form contract prepared by one party,

to be signed by the party in a weaker position . . . who has little choice about the terms.”
BLACK’S LAW DICTIONARY 318–19 (7th ed. 1999). The plaintiff in Cole also argued that
the agreement was excluded from compulsory arbitration under § 1 of the FAA. 105 F.3d
at 1470. Both the district court and the D.C. Circuit rejected this latter argument. See
id. at 1467, 1470–72. The FAA coverage issue is discussed at supra notes 70–77 and
accompanying text.

117. Cole, 105 F.3d at 1470.
118. Id. at 1467.
119. Id.
120. See id. at 1482.
121. Id. at 1468. See id. at 1482 (“Obviously, Gilmer cannot be read as holding that

an arbitration agreement is enforceable no matter what rights it waives or what burdens
it imposes”).

122. See id. at 1473.
123. Id. at 1478, 1481 (quoting Gilmer, 500 U.S. at 26).
124. Id. at 1478, 1481 (quoting Gilmer, 500 U.S. at 28).
125. Id. at 1482. See id. (“The beneficiaries of public statutes are entitled to the

rights and protections provided by the law.”).
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rights.126 Third, the agreement must “provide[] for all of the types of
relief that would otherwise be available in court.”127 Fourth, the agree-
ment must provide for “more than minimal discovery.”128 Fifth, the
agreement must require a “written award.”129 And sixth, the agreement
cannot require the employee “to pay either unreasonable costs or any
arbitrators’ fees or expenses as a condition of access to the arbitration
forum.”130 Applying these factors to the case before it, the D.C. Circuit
concluded that the arbitration agreement in Cole satisfied these re-
quirements.131 Accordingly, the court affirmed the district court’s de-
cision to require the plaintiff to arbitrate his claims against Burns.132

The opposite conclusion was reached by the Fourth Circuit in Hoot-
ers of America, Incorporated v. Phillips.133 The plaintiff in Hooters
worked as a bartender at a Hooters restaurant in Myrtle Beach, South
Carolina.134 She alleged that in June 1996, a Hooters official had sex-
ually harassed her “by grabbing and slapping her buttocks.”135 After
complaining to her manager and being told to “let it go,” she quit her
job.136 The plaintiff ’s attorney then contacted Hooters and accused the

126. Id. See id. (“At a minimum, statutory rights include both a substantive protec-
tion and access to a neutral forum in which to enforce those protections.”).

127. Id. See also Paladino v. Avnet Computer Tech., Inc., 134 F.3d 1054, 1061–62
(11th Cir. 1998) (invalidating compulsory arbitration agreement where agreement pro-
hibited arbitrator from awarding Title VII remedies, including back pay, reinstatement,
compensatory damages, and equitable relief ); id. at 1062 (“we treat this clause as an
impermissible waiver of Title VII rights”).

128. Cole, 105 F.3d at 1482. The first four of these factors also were endorsed by the
Eighth Circuit in Patterson v. Tenet Healthcare, Inc., 113 F.3d 832, 838 (8th Cir. 1997).

129. Cole, 105 F.3d at 1482.
130. Id. With respect to the requirement that employees cannot be required to pay

any arbitration fees, the Cole court explained that “arbitration is supposed to be a rea-
sonable substitute for a judicial forum” and plaintiffs “would never be required to pay for
a judge in court.” Id. at 1484. The Tenth Circuit agrees with this approach. See Shankle
v. B-G Maint. Mgmt. of Colorado, Inc., 163 F.3d 1230, 1234–35 (10th Cir. 1999) (invali-
dating compulsory arbitration agreement where employee was required to pay half of
arbitration fees); id. at 1235 (“The Agreement thus placed [the plaintiff ] between the
proverbial rock and a hard place—it prohibited use of the judicial forum, where a litigant
is not required to pay for a judge’s services, and the prohibitive cost substantially limited
use of the arbitral forum.”). Other circuit courts have rejected the Cole court’s absolute
prohibition on fee splitting, and instead apply a case-by-case analysis to determine
whether being required to pay arbitration fees prevents an employee from having a full
opportunity to vindicate his or her statutory claims. See Bradford v. Rockwell Semi-
conductor Sys., Inc., 238 F.3d 549, passim (4th Cir. 2001); Williams v. Cigna Fin. Advisors,
Inc., 197 F.3d 752, 763–64 (5th Cir. 1999).

131. Cole, 105 F.3d at 1480, 1482. The arbitration agreement in Cole provided for
the appointment of a neutral arbitrator through the American Arbitration Association
(AAA), who would conduct the proceeding in accordance with AAA rules, which the court
found satisfied each of the factors required for a valid arbitration agreement. Id.

132. Id. at 1485, 1488.
133. 173 F.3d 933 (4th Cir. 1999).
134. Id. at 935. Technically, the employee in Hooters was the defendant in the law-

suit brought by the company to compel arbitration. For consistency and ease of reference,
however, she will be referred to as the plaintiff.

135. Id.
136. Id.
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company of violating the plaintiff ’s rights under Title VII.137 The com-
pany responded by filing suit in federal district court seeking to compel
arbitration of the dispute, based on a compulsory arbitration agreement
that the plaintiff had signed in 1994 and 1995.138 The agreement cov-
ered “all disputes arising out of [the plaintiff ’s] employment,” including
claims of sexual harassment.139 The agreement provided that such dis-
putes would be resolved “pursuant to the company’s rules and proce-
dures for alternative resolution of employment-related disputes. . . .”140

Although the plaintiff had been given a copy of the arbitration agree-
ment, she was not given a copy of Hooters’ arbitration rules and pro-
cedures until after she quit her job.141

The plaintiff argued before the district court that the arbitration
agreement was unenforceable, and the court agreed.142 The court found
that there was no meeting of the minds on all of the material terms of
the agreement, that Hooters’ promise to arbitrate was illusory, and
that the agreement was unconscionable and void on public policy
grounds.143 Hooters appealed, and the Fourth Circuit affirmed, but on
different grounds.144

The Fourth Circuit began its opinion by acknowledging “[t]he bene-
fits of arbitration” and reiterating that “[p]redispute agreements to ar-
bitrate Title VII claims are . . . valid and enforceable.”145 “Thus, a party
must be held to the terms of its bargain,”146 unless the plaintiff can
show “‘such grounds as exist at law or in equity for the revocation of
any contract.’”147 Hooters argued that the arbitration agreement in this
case should be enforced because it covered all employment-related dis-
putes and had been signed twice by the plaintiff.148 The Fourth Circuit
disagreed—not based on the terms of the agreement itself, but based
on the terms of the arbitration rules and procedures that Hooters
sought to impose on the plaintiff pursuant to the agreement.149 Based
on its examination of these rules and procedures, the Fourth Circuit
found that Hooters had “materially breached the arbitration agreement
by promulgating rules so egregiously unfair as to constitute a complete

137. Id.
138. Id. at 936.
139. Id.
140. Id.
141. Id.
142. Id.
143. Id. at 936.
144. Id.
145. Id. at 936–37.
146. Id. at 937.
147. Id. at 938 (quoting FAA, 9 U.S.C. § 2).
148. Id.
149. Id. at 941.
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default of its contractual obligation to draft arbitration rules and to do
so in good faith.”150 These unfair rules included:

• The employee was required to provide the company with a de-
scription of the nature and details of her claim at the outset on
the proceeding, but the company was not required to file any
responsive pleadings or defenses.151

• The employee was required to provide the company with a list
of all fact witnesses along with a brief summary of the facts
known to each, but the company was not required to do the
same.152

• The company prescribed the mechanism for selecting a panel of
three arbitrators, which ensured that the company exercised
“unrestricted” control over the entire panel, resulting in a “bi-
ased decisionmaker.”153

• The company was permitted to move for summary dismissal
prior to the hearing, but the employee was not.154

• The company was permitted to bring suit in court to vacate or
modify an arbitration award, but the employee was not.155

• The company also reserved the right to modify the arbitration
rules at any time and without notice to the employee, including
“in the middle of an arbitration proceeding.”156

Viewing the rules “as a whole,” the Fourth Circuit concluded that
“their only possible purpose is to undermine the neutrality of the pro-
ceeding.”157 Since Hooters had an obligation under the arbitration
agreement to establish “a system whereby disputes are fairly resolved
by an impartial third party,” the court held that Hooters had breached
its contract with the plaintiff.158 As a remedy, the court permitted the
plaintiff to cancel the contract, and Hooters’ suit to compel arbitration
was rejected.159

In both Cole and Hooters, the courts focused on the substantive
fairness of the arbitration rules and procedures under which the

150. Id. at 938.
151. Id.
152. Id.
153. Id. at 938–39.
154. Id. at 939.
155. Id.
156. Id. at 938–39.
157. Id. at 938. The one-sidedness of Hooters’ rules contrasted sharply with the

substantive and procedural fairness of the NYSE rules challenged in Gilmer. See Gilmer,
500 U.S. at 30–32.

158. Hooters, 173 F.3d at 940.
159. Id. See also Murray, 289 F.3d 297, 304–05 (invalidating compulsory arbitration

agreement where agreement did not expressly establish mechanism for selecting neutral
arbitrator).
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plaintiff ’s dispute was required to be resolved. Unless those rules and
procedures were fair to the employee and provided for a neutral deci-
sion maker, the arbitration agreement would not be enforced. Other
courts have required that employees be aware, at the time of contract
formation, that statutory employment discrimination claims are sub-
ject to arbitration; unless employees are made aware of this require-
ment, the courts will not compel arbitration. This is the approach taken
by the Ninth and First Circuits.

In a line of cases that began in 1994 with Prudential Insurance
Company of America v. Lai,160 the Ninth Circuit has refused to order
arbitration of statutory employment discrimination claims if the em-
ployee did not “knowingly” agree to submit such disputes to arbitra-
tion.161 The plaintiffs in Lai were employed by the Prudential Insur-
ance Company (Prudential) as sales representatives.162 One of the
requirements of their employment was that they register with the Na-
tional Association of Securities Dealers (NASD).163 As part of this pro-
cess, the plaintiffs (like Gilmer) signed a broker registration form
U-4) that contained an agreement “to arbitrate any dispute, claim or
controversy that . . . is required to be arbitrated under the rules, con-
stitutions, or bylaws of the organizations with which [they] regis-
ter[ed].”164 NASD rules, in turn, required that disputes “arising in
connection with the business” of its members be arbitrated.165

In November 1990, the plaintiffs filed suit against Prudential in
state court, alleging that their supervisor “had raped, harassed, and
sexually abused them.”166 Prudential responded by filing an action in
federal district court seeking to stay the state court action and compel
arbitration of the plaintiffs’ claims.167 The plaintiffs argued that they
were not bound by the arbitration agreement because, when they
signed the U-4 form, they were only told that they were applying to
take a test that was required for employment, not that they were en-
tering into an arbitration agreement.168 They further argued that they
were never given an opportunity to read the U-4 form, that they were
never given a copy of the NASD rules, and that they had no notice that
they were agreeing to arbitrate employment-related disputes.169 The

160. 42 F.3d 1299 (9th Cir. 1994).
161. Id. at 1305. See also Renteria v. Prudential Ins. Co., 113 F.3d 1104, 1106 (9th

Cir. 1997); Nelson v. Cyprus Bagdad Copper Corp., 119 F.3d 756, 761 (9th Cir. 1997).
162. Lai, 42 F.3d at 1301. Technically, the employees in Lai were the defendants in

a lawsuit brought by the company to compel arbitration. Id. Again, for consistency and
ease of reference, they will be referred to as the plaintiffs.

163. Id.
164. Id.
165. Id. at 1301, 1302.
166. Id. at 1301.
167. Id.
168. Id. at 1301, 1303.
169. Id.
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district court granted Prudential’s motion, and the plaintiffs ap-
pealed.170 The Ninth Circuit reversed.171

The Ninth Circuit began its opinion by acknowledging that, after
Gilmer, individual employees “may contractually agree to arbitrate
employment disputes and thereby waive the statutory rights to which
they would otherwise be entitled.”172 The issue in Lai, however, was
“whether these particular employees [had] entered into such a binding
arbitration agreement, thereby waiving statutory court remedies
otherwise available.”173 The court said no.174 The court agreed with the
plaintiffs that “employees cannot be bound by an agreement to arbi-
trate employment discrimination claims unless they knowingly agreed
to arbitrate such claims.”175 The court based its ruling on the language
and history of section 118 of the Civil Rights Act of 1991 (CRA),176 a
provision that was not at issue in Gilmer. This provision amended Title
VII to authorize the use of ADR procedures, including arbitration,
“[w]here appropriate and to the extent authorized by law.”177 According
to the court, the congressional intent behind section 118 of the CRA
was for Title VII claims to be arbitrated “only when such a procedure
was knowingly accepted.”178 The court then concluded that the plain-
tiffs had not knowingly agreed to arbitrate their claims against Pru-
dential, because neither the U-4 form nor the NASD rules specifically
identified statutory employment discrimination claims as being subject
to arbitration.179 Accordingly, the court reversed the district court’s or-
der granting Prudential’s motion to compel arbitration.180

A similar conclusion was reached by the First Circuit in Rosenberg
v. Merrill Lynch, Pierce, Fenner & Smith, Inc.181 The plaintiff in Rosen-
berg worked as a financial consultant for Merrill Lynch.182 When she
was hired, she signed the standard U-4 form, agreeing to arbitrate any
claims required to be arbitrated under the applicable stock exchange

170. Id. at 1301.
171. Id.
172. Id. at 1303.
173. Id.
174. Id. at 1305.
175. Id. at 1304.
176. 42 U.S.C. §§ 1981–1996b (2003).
177. Lai, 42 F.3d at 1304.
178. Id.
179. Id.
180. The Ninth Circuit continues to be hostile to mandatory arbitration agreements.

In a series of recent decisions, the Court has held that the arbitration provision in Circuit
City’s standard employment application is procedurally and substantively unconsciona-
ble under California law. See Circuit City Stores, Inc. v. Mantor, 338 F.3d 1101 (9th Cir.
2003); Ingle v. Circuit City Stores, Inc., 328 F.3d 165 (9th Cir. 2003); Circuit City Stores,
Inc., 279 F.3d 889.

181. 170 F.3d 1 (1st Cir. 1999). For an analysis of the Rosenberg decision, see William
W. Fick, Note, Gnawing at Gilmer: Giving Teeth to “Consent” in Employment Arbitration
Agreements, 17 YALE L. & POL’Y REV. 965 (1999).

182. Rosenberg, 170 F.3d at 3.
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rules.183 Two years later, she was terminated for inadequate perfor-
mance.184 After filing charges of sex and age discrimination with the
Massachusetts Commission Against Discrimination, which made a
finding of no probable cause, the plaintiff brought suit against Merrill
Lynch in state court asserting claims under Title VII and the ADEA.185

Merrill Lynch removed the case to federal district court, then moved to
stay the action and compel arbitration. The district court denied the
motion, on the grounds that Congress had precluded mandatory arbi-
tration of Title VII claims in section 118 of the CRA,186 and also that
the NYSE rules, under which the plaintiff ’s claims were to be arbi-
trated, were “structural[ly] bias[ed]” and inadequate to vindicate the
plaintiff ’s Title VII and ADEA rights.187 Merrill Lynch appealed, and
the First Circuit affirmed, but on different grounds.188

The First Circuit rejected the district court’s conclusion that Title
VII claims cannot be subjected to compulsory arbitration.189 The court
found nothing in the language of Title VII or section 118 of the CRA
that conflicted with arbitration, and disagreed that “the purposes of
Title VII present a stronger case for rejecting arbitration” than the
purposes of the ADEA.190 The court also rejected the district court’s
conclusion that the NYSE rules were “structural[ly] bias[ed]” against
the plaintiff.191 The First Circuit interpreted Gilmer to require that a
plaintiff challenging a specific arbitral forum show “actual bias” in the
arbitration procedures.192 Here no such bias had been shown.193 The
court also rejected the plaintiff ’s argument that the U-4 form she had
signed was an unconscionable contract of adhesion.194

Nevertheless, the First Circuit affirmed the district court’s ruling,
because the plaintiff had not been informed when she signed the U-4
form that she would be required to arbitrate employment-related
claims and she had not been provided with a copy of the NYSE arbi-
tration rules.195 Like the Ninth Circuit in Lai, the First Circuit in Ro-
senberg based its ruling on section 118 of the CRA, which authorizes

183. Id.
184. Id. at 4.
185. Id. at 5.
186. Id. at 6, 8–9.
187. Id. at 6, 14.
188. Id. at 21.
189. Id. at 7–11.
190. Id. at 11. The Court further found that the Older Workers Benefit Protection

Act (OWBPA), Pub. L. No. 101–433, Title II, § 201, 104 Stat. 983 (1990), which amended
the ADEA in 1990, did not preclude compulsory arbitration of ADEA claims. Id. at 12–
13. See also Seus v. John Nuveen & Co., 146 F.3d 175, 181–82 (3d Cir. 1998) (same);
Williams v. Cigna Fin. Advisors, Inc., 56 F.3d 656, 660–61 (5th Cir. 1995) (same).

191. Rosenberg, 170 F.3d at 14–16.
192. Id. at 14.
193. Id. at 14.
194. Id. at 16.
195. Id. at 18–21.
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arbitration of Title VII claims “[w]here appropriate and to the extent
authorized by law.”196 According to the First Circuit, this provision re-
quires “some minimal level of notice to the employee that statutory
claims are subject to arbitration.”197 In this case, since the U-4 form
“did not by itself define the range of claims subject to arbitration”198

and the NYSE rules, which did, were never given to the plaintiff or
explained to her by Merrill Lynch,199 the Court concluded that it would
not be “appropriate” to enforce the arbitration provision against the
plaintiff.200 The First Circuit therefore affirmed the district court’s or-
der denying Merrill Lynch’s motion to compel arbitration.201

To summarize the discussion thus far, more than a decade ago,
Gilmer established the general principle that federal statutory employ-
ment discrimination claims may be subjected to compulsory arbitration
agreements. Since then, the federal appellate courts have extended Gil-
mer’s reach to every type of federal discrimination claim. At the same
time, in cases like Cole, Hooters, Lai, and Rosenberg, they have limited
Gilmer’s holding to arbitration agreements that provide employees
with certain basic protections. These protections include (1) informing
employees, prior to contracting, that statutory employment discrimi-
nation claims are subject to compulsory arbitration; (2) guaranteeing
employees’ substantive rights to be free from discrimination, along with
the full range of statutory remedies; and (3) providing employees with
a neutral forum for resolving their disputes, including an unbiased de-
cision maker, reasonable discovery rights, a written decision, and no
excessive fees or costs. So long as these minimum requirements are
met, courts will enforce mandatory arbitration clauses found in indi-
vidual employment agreements—even if the result is to bar employees
from bringing their statutory discrimination claims in court.

IV. The Contractual Exhaustion Doctrine and Federal
Statutory Employment Discrimination Claims
Now assume that, instead of mandatory arbitration, employees are

required as a condition of employment to participate in some other form
of compulsory but nonbinding ADR. Many universities and hospitals,
for example, maintain elaborate internal grievance mechanisms for re-
solving workplace disputes that employees must pursue before filing a
lawsuit in court; unlike arbitration, these grievance procedures do not

196. Id. at 18–19.
197. Id. at 21. The First Circuit declined to follow the more stringent “knowingly

agreed” test adopted by the Ninth Circuit in Lai. Id. at 18–19.
198. Id. at 19.
199. Id. at 19, 20.
200. Id. at 20–21.
201. Id. at 4.
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waive the employees’ right to seek judicial202 relief.203 What happens if
an employee at such an institution brings a discrimination suit in court
without first going through the requisite grievance process? Will the
case be dismissed on the grounds that the employee failed to exhaust
his or her contractually available remedies? This was the issue pre-
sented to the First Circuit in the 1998 case of Brennan v. King.204

The plaintiff in Brennan was a tenure-track assistant professor
at Northeastern University in Boston, Massachusetts.205 During the
1993–94 academic year, he applied for tenure but was turned down,
despite favorable recommendations from both his department and col-
lege.206 The plaintiff subsequently brought suit against the university
in federal district court, alleging, inter alia, that he had been denied
tenure because he was gay and HIV-positive,207 in violation of the
Americans With Disabilities Act (ADA)208 and the Rehabilitation Act
of 1973.209 The university then moved to dismiss the complaint, on the
grounds that the plaintiff “had failed to pursue the grievance procedure
specified in his employment contract.”210

The plaintiff ’s employment contract with the university expressly
incorporated the terms of the Northeastern University Faculty Hand-
book, which established a multistep tenure review and appeals pro-
cess.211 Under the terms of the university’s tenure appeals process, a
tenure candidate could appeal an adverse tenure decision to the Uni-
versity Standing Appeals Committee on Tenure (the Appeals Commit-
tee), which would conduct an investigation into the merits of the
candidate’s claim and make an independent recommendation to the

202. See, e.g., Georgetown University Faculty Handbook, 1999 edition, available at
http://www.georgetown.edu/facultysenate/handbook.html (accessed Jan. 24, 2004), at
Part XI (Faculty Grievance Code) (establishing procedures “under which a faculty mem-
ber believing himself aggrieved by department, school or administrative action . . . is able
to seek a remedy within the University” and providing that “[t]he faculty member is
obliged to exhaust these procedures with regard to any grievance before pursuing rem-
edies outside the University”); see id. at Part XII (Affirmative Action Grievance Proce-
dures) (establishing procedures “to review, investigate, and resolve allegations of unlaw-
ful discrimination” and providing that “[e]mployees are required to exhaust these
procedures with regard to any grievance before pursuing remedies outside the University
with any external enforcement agencies”).

203. 139 F.3d 258 (1st Cir. 1998).
204. Id. at 259.
205. Id. at 261–62.
206. Id. at 259.
207. 42 U.S.C. § 12101–213.
208. 29 U.S.C. §§ 701–796l. The plaintiff also asserted state law claims for unlawful

discrimination, breach of contract, fraud, misrepresentation, intentional and negligent
infliction of emotional distress, and civil conspiracy. Brennan, 139 F.3d at 262 n.13.

209. Brennan, 139 F.3d at 262.
210. Id. at 260–61. See also Northeastern University Faculty Handbook, 2001–2002

edition, at 24–34, available at http://www.facultysenate.neu.edu/facultyhandbook.pdf
(accessed Jan. 24, 2004). The summary description of the Northeastern University tenure
appeals process that follows is derived from these two sources.

211. Brennan, 139 F.3d at 261.
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